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CONFERENCE REPORT
THE FOURTH WESTERN REGIONAL INSTREAM
FLOW CONFERENCE
WATER FOR FISH VS. WATER FOR PEOPLE: A REAL CONFLICT?
In 1973, the Colorado Legislature created an instream flow program with the mission of "correlating the activities of mankind with
some reasonable preservation of the environment."' Recognizing the
continuing impact of this legislation and similar programs throughout
the West, the U.S. Bureau of Reclamation and the U.S. Forest Service
sponsored an instream flow conference, at Copper Mountain Resort,
Colorado on October 8-9, 1998. The conference attracted participants
from over 50 different environmental organizations, state and federal
governmental agencies, water districts, and other water professionals.
These participants came from 18 different states and 1 foreign nation,
and included some of the most influential legal minds and policy
makers in the Western United States. The conference, organized by
Trout Unlimited, focused on six aspects of instream flow regulation:
(1) water for fish; (2) water for people; (3) the value and costs of instream flows; (4) instream flows and endangered species recovery; (5)
state and tribal strategies, and (6) federal roles.
J. William (Bill) McDonald, Special Assistant to the Commissioner
of the U.S. Bureau of Reclamation, delivered the keynote address. Mr.
McDonald reviewed the history and development of instream flows
("ISFs"). He specifically highlighted the difficult political and legal
obstacles including: instream fishery requirements in the face of economic activity diversions; competing needs of different fish species
(e.g., native, introduced, warm water and cold water species); competition between anglers and other recreational users; conflicts between
flushing flows, minimum flows, and optimum flows; and state regulation versus federal regulation.
Other speakers from the first morning session focused on flow
management, and the water quantity and quality needed to serve the
purposes of dedicated ISFs. Leroy Poff, a professor at Colorado State
University, spoke about natural flow regimes. Harold Tyus, a professor
at the University of Colorado, discussed whether ISFs are effective in
preserving native species.
Providing the unique perspective of an angler who has fished some
of the 8,000 miles of streams and rivers protected by ISF rights in
Colorado, Dave Taylor, a Trout Unlimited member, criticized Western
1. Act of April 23, 1973, ch. 442, 1973 Colo. Sess. Laws 97.
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water law as too narrow in its definitions, sometimes painfully illogical,
and guilty of encouraging and rewarding waste. He also pointed out
that many of the ISF rights in Colorado are junior rights. These junior
rights are often inadequate to benefit the aquatic environment. He
called for expanding the definition of beneficial use for private interests choosing to utilize ISFs.
The focus of the conference shifted from fish to people beginning
with a luncheon speech by John "Woody" Wodraska, the outgoing
General Manager of the Southern California Metropolitan Water District. As manager of one of the largest water users in the West, Mr.
Wodraska called for pragmatism in resolving water disputes among
competing users.
The afternoon series of speakers focusing on water for people began with Pamela Case a social scientist at the USDA Forest Service, who
profiled the West's changing demographics. She noted the change
from primarily agrarian uses to a growing urban service based economy, and the growing conflicts caused by increasing demands by municipal and urban users and their impact upon irrigators who appropriate approximately eighty percent of all water. Chips Barry, Manager
of Denver Water, spoke about the need for compromise among local
interests. The remainder of the afternoon session was devoted to the
economics of ISFs.
The second day began with a presentation by Dan Luecke of the
Environmental Defense Fund on state law and the Endangered Species
Act. Mr. Luecke discussed the problems of maintaining ISFs, and
some proposed solutions for the fifteen mile section of the Colorado
River above the confluence with the Gunnison River. Two examples of
Mr. Luecke's solutions included entering into forbearance agreements
with senior appropriators to release water for fish, and allowing release
of excess water in Green Mountain and Rudi Reservoirs for ISFs. Following Mr. Luecke, Ray Tani of the Colorado Water Conservation District further discussed how the fifteen mile section illustrates conflict
among users. Mr. Tani spoke about the ineffectiveness of junior ISF
rights on that stretch of water. He proposed contractual operation
agreements as an alternative. He noted the disagreement among users
as to ISFs versus minimum and maximum flows that allow fishermen
access to the Fryingpan River below Rudi Reservoir. He also pointed
out that cooperative agreements in the Upper Colorado Basin have
worked thus far due to relatively favorable hydrologic conditions, but
warned about conflict in times of shortage due to drought.
John Volkman, counsel for the Northwest Power Planning Council,
discussed ISFs within the Columbia River Basin and the effects of hydroelectric projects on Columbia River salmon fisheries. Mr. Volkman
elaborated on focusing ISF efforts on core areas of reproduction for
spawning salmon. He also questioned whether the $100 million spent
by power companies to mitigate the effects of dams has been well
spent. He criticized such efforts as the creation of non-natural reproductive systems, exemplified by such practices as barging fish to spawn-
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ing grounds. He also noted that while native fish populations have
continued to decline, hatchery raised fish populations have stabilized.
The proliferation of hatchery raised fish has succeeded in creating a
second rate substitute fish population with lower reproductive rates
and higher susceptibility to disease.
The next series of speakers focused on state and Native American
tribal strategies. Reed Benson of Oregon's WaterWatch spoke about
environmental groups using state water laws to restore and protect
stream flows. Mr. Benson's organization applies for ISF rights, opposes
applications for new uses, and opposes rubber stamp extensions of
temporary water rights. He pointed out that strong laws mean nothing
without strong implementation and enforcement, and that his organization lobbies for better management and enforcement of existing water uses.
Walter Echo-hawk of the Native American Rights Fund presented a
Native American's perspective. Mr. Echo-hawk argued that ISF policy
makers must take into account and include Indian reserved rights. He
pointed out the unique Native American perspective of close observation of the natural world, and argued that the cultural and historical
perspective of Native Americans can be a powerful tool for policy makers. He also noted that other factors mandate Native American participation in any ISF discussion, including the sheer number of treaty
rights to hunt, gather, and fish which are recognized property rights;
and the relatively senior tribal water rights that stem from those treaties under the Winters Doctrine. He presented a case study of the
Oregon Klamath Tribes to illustrate his arguments.
David Gillilan, co-author of Instream Flow Protection, discussed the
states' role in protecting ISFs, noting both their innovation and caution. Gillilan spoke of three different state mechanisms used to meet
ISF objectives. According to Gillilan, the first and strongest are ISF
property rights. He also noted the use of the Public Trust Doctrine
and administrative set asides.
Colorado Supreme CourtJustice Greg Hobbs delivered a luncheon
speech about the struggle to integrate ISF rights into Western water
law. Justice Hobbs discussed the prior appropriation system and the
stability and flexibility offered by the definition of beneficial use. He
referred to "borders drawn and borders crossed," an analogy of the
vested rights of the prior appropriation system and the conflicts that
are presented by the relatively new adoption of ISF rights.
Bruce Bernard of the U.S. Department of Justice discussed the
roles of ISFs under reserved water rights after United States v. New Mexico. Mr. Bernard provided an overview of some of the Forest Service
arguments concerning the Idaho Snake River Basin Adjudication. The
Forest Service claims arise under the Wilderness Act, the Wild and
Scenic Rivers Act, the Forest Service Organic Act, the Multiple-Use
Sustained-Yield Act, and various national recreation area Acts. He also
provided insight into what he deemed a cumbersome and inefficient
process. By way of example, he discussed an almost two year litigation
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process to recognize that water is essential to the preservation of fish.
Barry Nelson of Save the San Francisco Bay Association spoke
about the Central Valley Project on the Sacramento and San Joaquin
Rivers, and the challenge of changing water policies developed over a
half century ago. He discussed the impacts of the project on the ecosystem's salmon fishery and the 24 year decline from 191, 000 fish in
1967 to a 1991 level below 200. He outlined the three recent attempts
to turn around the Central Valley Project's Environmental Damage
and the latest state and federal cooperative effort known as CALFED.
The Program Manager of the Western Water Policy Review Advisory Commission, Curt Brown, delivered a synopsis of the Commission's latest report. Bennett Raley of Trout and Raley, P.C. and Chair
of the Federal Water Rights Task Force spoke about the Task Force
report on Forest Service attempts to require water users to relinquish a
part of their water supplies in order to provide water for the secondary
purposes of the National Forest as part of the Forest Service's permitting authority. The overall conclusion of the report was:
Congress has not delegated to the necessary authority to allow the
Forest Service to require water users to relinquish a part of their water
rights to the United States as a condition of the grant or renewal of
federal permits;
Decrees entered in McCarren Amendment water rights adjudications are intended to result in a binding allocation of the rights to water use for federal and non-federal purposes, including the use of water to attain primary and secondary purposes of the National Forests.
Accordingly, the Forest Service may not use its permitting authority to
reallocate or otherwise obtain water for National Forest purposes from
non-federal water rights which have been or will be recognized in
McCarren proceedings; and
The Forest Service must attain the secondary purposes of the National Forests by obtaining and exercising water rights in accordance
with state and federal law, and by working with owners of non-federal
water rights to achieve National Forest purposes without interfering
with the diversion, storage, and use of water for non-federal purposes.
The use of these approaches will curtail the Forest Service's impulse to
act in a manner exceeding its legal authority.
Ed Marston, Editor of the High Country News, concluded the conference. He noted both the flexibility and the rigidity of systems in
which ISF rights are achieved. He commented that the landscape of
the West is a reflection of the morality of those who live within that
landscape, and the need for a social and economic vision to accompany the moral vision of those interested in the future of ISF rights
and indeed the future of the West.
James Fosnaught

